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CONSTITUTIONAL PROVISIONS INVOLVED 


Constitution of the United States Amendment V: 


“No person shall... be compelled in any criminal 
ease to be a witness against himself...” 


Constitution of the United States Amendment VT: 
“Tn all criminal prosecutions, the accused shall enjoy 
the right... to have the assistance of Counsel for 
his defense.” 


Constitution of the United States Amendinent NIV: 


be 


... nor shall any State deprive any person of life, 
liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal 
protection of the law.” 


2 
ISSUES PRESENTED FOR REVIEW 

As discussed in See. II of the argument, the precise con- 
stitutional issues raised by the Appellant in this case were 
not presented below, and thus were not preserved. As now 
presented to this Court, the issues are as follows: 

1. Does the admission of evidence showing that an 
accused has refused to submit to psychiatric examination 
requested by the State, and comment upon that evidence by 
the prosecutor, violate an accused’s right to due process of 
law, where there was no authority for the examination, the 
request was made without any notice to the accused or his 
counsel, and counsel was not present? 

2. Does the admission of this evidence, and the comment 
thereon violate an accused’s privilege against self-incrimi- 
nation? 

3. Does the admission of this evidence, and the comment 
thereon violate an accused’s right to assistance of counsel? 

Subsidiary issues are whether the trial court should have 
held a hearing to determine the admissibility of this evi- 
dence, and whether the admission, if error, was harmless. 


STATEMENT OF THE CASE 
A. Proceedings Below. 

This proceeding arose as a Writ of Habeas Corpus filed 
by the appellee, Joseph Alvin Schantz, in the Federal Dis- 
trict Court for the District of Arizona on November 7, 1967. 
Mr. Schantz was at that time imprisoned at the Arizona 
State Prison, Florence, Arizona, by the respondent, Frank 
Eyman, Warden of the Arizona State Prison, pursuant to a 
judgment of the Superior Court of Arizona, Maricopa 
County, entered on January 28, 1963, wherein Mr. Schantz 
was adjudged guilty of murder in the second degree. That 
judgment was affirmed on appeal by the Supreme Court of 


0. Wis oor Writ -anrtaeel ietl 
on Jammary 28, 1968 by United States District 
ie Copple and this appeal followed. 


t Conrt had jurisdiction to grant the Writ of 

Jorpns under 28 U.S.C. See. 2241 (¢) (3). The peti- 
ton wu gant on January 28, 1968. Notice of appeal was 
filed February 2, 1968 by the appellant, Frank A. Eyman. 
This court has fjupsdT& ta jurisdiction pursnant to 28 U.S.C. 


Cc. Foets. 

After the hearing below, the District Conrt accepted as 
accurate the following uncontested factnal allegations of 
the petitioner: 

“Before trial, the Connty Attorney of Maricopa 
County had made a motion in Maricopa County Snpe- 
rior Court seeking an order allowing two State's psy- 
chiatrists to examine the petitioner. On the day set for 
hearing this notion the County Attorney withdrew jit. 
The same day the County Attorney sent Dr. Paul 
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Bindelglas, a psychiatrist, to the petitioner’s home, 
unannounced, and without notice to either the peti- 
tioner or his counsel. 

“At trial Dr. Maier Tuchler, a psychiatrist, was 
called by the petitioner. He testified that he had exam- 
ined the petitioner on numerous occasions following 
the offense, and gave as his opinion that the petitioner, 
at the time of the offense, did not know the nature and © 
significance of his acts and did not know right from 
wrong. He further testified that the petitioner had total 
amnesia respecting the events related to the homicide, 
and that his efforts to bring back the petitioner’s 
memory were unsuccessful; that an amnesia state 
exists where the emotional state predominates without 
the conscious awareness of the individual; and that 
acts in such a state are outside the person’s deliberate, 
volitional conscious awareness. 

“In rebuttal of this expert testimony elicited by the 
petitioner, the State offered no testimony concerning 
insanity or mental condition. Instead, the County 
Attorney called Dr. Bindelglas to the stand, qualified 
him as an expert in psychiatry, and had him testify, 
over the strenuous objection of the petitioner, as 
follows: 

“Q. By [Prosecutinc Attorney]: You went for 
the purpose of performing a psychiatric examina- 
tion? 

HAS Yess 

“Q. Did you ask him to take a psychiatric exam- 
ination? 

“A. Yes. 

“Q. And did you tell him you were from the 
County Attorney’s office? 

“A. Yess iedid! 

“Q. And did he agree to a psychiatric examina- 
tion? 

“A. He did not.” (See 98 Ariz. at 213) 

“There was no question that Dr. Bindelglas was a 
total stranger to the petitioner, and that no notice 


mn gentlemen, T submit to you that this 
is not a good fnith defense of insanity.” 


“On appeal to the Supreme Court of Arizona, Dr. 
Bindelglas’ testimony was held to have been properly 
admitted. State v. Schantz, 98 Ariz. 200, 403 P.2d 521 
(1965).” (Petitioner's Memorandum in Support of 
Petition for Writ of Habeas Corpus, pp. 2-3) 


SUMMARY OF ARGUMENT 

Under the circwmstances of this case, as set forth in the 
Statement of Facts adopted by the Court below, it was 
fundamentally unfair to allow the prosecutor to introduce 
evidence of the petitioner's refusal to submit to psychiatric 
exnimination, and to argue to the jury that this evidence 
demonstrated that the petitioner's defense of insanity was 
made in bad faith. The adinission of this evidence, and the 
conunents thereon, allowed the prosecutor to take advan- 
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tage of a situation calculated to produce the refusal, because 
of the lack of notice, the lack of counsel, and the complexity 
of the legal issues raised by this deceptively simple request. 
At best, the inference argued by the prosecutor was weak, 
and no more compelling than a great number of other infer- 
ences to be drawn from the evidence. In a capital case, such 
as this, it was incumbent upon the Court and prosecutor to 
exercise extreme care to assure that the defendant was 
treated fairly both before and during trial. The actions of 
the prosecutor in obtaining this evidence, his use of the evi- 
dence at the trial, and his argument thereon was unfair. 
It was calculated to mislead the jury, and to prejudice it 
against the insanity defense, though the prosecutor had no 
competent evidence upon which to base that argument. This 
entire procedure was violative of the petitioner’s right to 
due process of law guaranteed by the fourteenth amend- 
ment. 

In addition to being fundamentally unfair, this procedure 
violated the fifth amendment by requiring the petitioner to 
either give potentially incriminating evidence or to suffer a 
penalty for refusing to do so. Anything he said to the psy- 
chiatrist could have been used against him, both as to 
sanity and as to guilt. In this regard the psychiatrist was 
no different than any other investigator employed by the 
State to gather evidence to convict the defendant. Certainly 
he was looked at no differently by the defendant. Thus, the 
defendant had a constitutional right to refuse the requested 
examination; and the introduction into evidence of his 
refusal, and comment thereon by the prosecutor penalized 
him for asserting that right. Such a penalty violates the 
privilege against self-incrimination. In fact, such a penalty 
violates the privilege against self-incrimination whether or 
not the defendant had a constitutional right to refuse, so 
long as he had the right to refuse, whatever its origin. 


——— 


ion of this evidence was error. It was consti- 

pha aa, it requires that the petitioner be 
’ trin] unless the State ean show beyond a 
ome that the crror was harinless=that it did 
to his conviction. This the State has not done, 


ARGUMENT 


1. Jurisdiction. 
‘In his petition for a Writ of Habeas Corpus Mr. Schantz 
alleged jurisdiction under 28 U.S.C. See. 2241 (¢) (3). This 
| jurisdictional allegation was not and is not contested by the 
State (see Return and Response to Petition for Writ of 
Habeas Corpus). The District, Court, however, considered 
this issue at length and ruled that it did have jurisdiction 
to grant the writ. (See District Court's Opinion and Order, 
pages 8 and 4). Unquestionably, the District Court had 
- jurisdietion under 28 U.S.C. See. 2241 (¢) (3). Daugharty 
vp. Gladden, 207 F.2d Th0 (9th Cir. 1958). However, should 
this court deterinine it necessary, further authority will 
be presented by the petitioner, 
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Il. The State's Failure to Present Argument Below. 

At the ontset it should be noted that none of the argu- 
ments or theories for reversal contained in the State’s 
opening brief were presented to the District Court either 
by responsive pleading or at the time of the oral argument 
(see Response to Petition for Writ of Habeas Corpus; 
Opinion and Order of the District Court, page 4). 

The petitioner contended below that the introduction of 
evidence pertaining to Mr. Schantz’ refusal to nndergo a 
psychiatric examination, and the prosecutor’s comments 
upon that evidence constituted a denial of his privilege 
against self-incrimination nnder the fifth amendment to 
the Constitntion of the United States, a denial of his right 
to assistance of counsel under the sixth amendment to the 
Constitution of the United States and a denial of his right 
to dne process of law under the fourteenth amendment to 
the Constitntion of the United States. The State took the 
position throughout the proceedings below that the ques- 
tion concerning the admissibility of the psychiatrist’s testi- 
mony (hereafter “the Bindelglas testimony”) was “one of 
relevancy and not a violation of the Fifth, Sixth and 
Fourteenth Amendments.” (Response to Petition for Writ 
of Habeas Corpus, page 3). Thus, the State argned that, 
because the testimony was relevant, it mattered not that 
its introduction might have violated Mr. Schantz’ constitu- 
tional rights. No cases were cited to the District Court by 
the State, nor did the court have the benefit of any of the 
argnments and theories contained in the State’s brief before 
this Court. 

Now, for the first time in this litigation, the State offers 
a completely new argument, and abandons its earlier posi- 
tion. It now contends that the Bindelglas testimony was 
properly admitted and that the District Court erred in 


Sore 


7 nepal comments upon the Bindelglas 

ony Was not error beeause it applied to the 
ity issne rather than the guilt issue: and 
was error to admit the Bindelglas testimony 
| gilli comment thereon, that error was “harmless.” 


TE 


In presenting this new arguinent the State ignores the 
well settled rule of appellate procedure that there ean be 
error only with respect to matters presented to the trial 
eourt, and limited to the contentions made to it as the 
y basis for requested action. Indiriglio v. United States, 249 
f F.2d 449 (Sth Cir, 1957). In Indiviqlio +. United States, 
supra, the court stated the rule as follows: 


' 


“-The genernl rule... is that an appellate conrt will 
consider only such questions as were raised and re- 
served in the lower court.” ‘It is well settled that the 
theory upon which the case was tried in the court 
below inst be strictly adhered to on appeal or review, 
Under this rule a party will not be permitted. in the 
appellate or reviewing court, to assume a position in- 
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consistent wtih that ocenpied by him in the trial court 
with respect to the grounds or theory of recovery or 
relief or of defense or opposition, the nature or suffi- 
ciency of pleadings, the admissibility or sufficiency of 
evidence, or the burden of proof.’ 


“<The general rule that an appellate court will con- 
sider only such questions as were raised in the lower 
court, and the rule requiring adherence to the theory 
pursued below, operate ordinarily to preclude the con- 
sideration, on appeal or review, of grounds of defense 
or of opposition not asserted and relied on in the 
trial court.’ ” 249 F.2d at 560. 


Having failed to present to the district court any of the 
arguments or theories now urged, the State should be pre- 
cluded from presenting them for the first time on appeal. 
For that reason, thongh these matters will be considered 
below, the case should be decided on the basis of the plead- 
ings and arguments presented to the district court. 


ill. The Introduction of the Bindelglas Testimony and the Prose- 
cutor's Comments Thereon Violated Mr. Schantz' Right to 
Due Process of Law. 


A. SCOPE OF THE CONSTITUTIONAL QUESTION. 

The petitioner has not urged, and does not urge herein, 
that a state cannot, consistent with the due process clanse 
of the Constitution of the United States, require a criminal 
defendant to submit to a psychiatric examination in a ease 
where the defendant’s sanity has been placed in issue. The 
question is not raised here. Rather, the question is whether, 
under the circumstances of the confrontation between Dr. 
Bindelglas and Mr. Schantz, and in the absence of a court 
order or any other authority for a psychiatrie examination, 
it was fundamentally unfair to allow evidence of Mr. 
Schantz’ refusal to be examined, and to allow comment 
upon that evidence by the prosecutor. © 


2d 751 1 (1961): Denne Dam 2 278 i Pome 
ln, 1968). As stated in Irvin v. Dowd, supra, 
ess clause requires “n fair trial in a fair tri- 
in Jw re Oliver, supra, the requirement was 


‘the Jaw of the land’ that no man’s life, liberty 
ly he forfeited as a punishment until there 
a charge fairly made and fairly tried in a 


pais irihunal, ” 333 ULS. at 278, 68S. Ct. at 510. 


The requirement wns ‘enn. best stated in Brady ve. Mary- 
land, 373 U.S. 83, 83'S. Ct. 1194, 10 L. Md. 2d 215 (1963), 
when the court stated “. .. our system of administration 
of justice suffers when any acensed is treated unfairly.” 
873 U.S. at $7, 83 S$. Ct. at 1197. 

This requirement has been applied in a number of vary- 
ing sitnations. In Willer v. Pate, 386 U.S. 1, 87 8. Ct. 785, 
17 1. Bd. 2d 690 (1967), the Supreme Court condemned 
as unfair the actions of a Proseenuting Attorney who led a 
jury to believe that stains on clothing were blood, when 
he knew that at least some of the stains has been cansed 
by paint. The court held that the fourteenth amendinent 
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protects the criminal defendant from such unfair prosecu- 
tion tactics. 

Brady v. Maryland, supra, and Ashley v. Texas, 319 F.2d 
80 (5th Cir. 1963), hold that the suppression of relevant 
evidence which would be favorable to the defendant vio- 
lates the due process requirement of fairness irrespective 
of the prosecutor’s intent in withholding the information. 

In Dennis v. Dees, supra, the court held that it was un- 
fair, and thus a violation of the fourteenth amendment, 
to reqnire a defendant to wear prison garb during his 
trial. See also Giles v. Maryland, 386 U.S. 66, 87 S. Ct. 
793, 17 L. Ed. 2d 737 (1967) and Williamson v. United 
States, 311 F.2d 441 (Sth Cir. 1962). 


C. THE CIRCUMSTANCES OF THE REFUSAL. 

It is undisputed that Dr. Bindelglas was unknown to Mr. 
Schantz. Though he was hired by the County Attorney’s 
Office, and was no doubt an agent of the County Attorney’s 
Office at the time of the confrontation, there was no court 
order or other authority for him to conduct the examination, 
nor any which required Mr. Schantz to submit to it. No one 
told Mr. Schantz that Dr. Bindelglas was coming nor that 
he would be required to submit to an examination. Thongh 
the prosecutor was well aware that Mr. Schantz was repre- 
sented by counsel, that counsel was not informed of Dr. 
Bindelglas’ impending visit. 

Mr. Schantz refused to talk to Dr. Bindelglas. The record 
does not reflect why he refused to talk to him. He may have 
refused, as do many people, to talk to anyone whom he did 
not know. He may have been told not to talk to anyone 
abont the case, or he may have felt that his attorney would 
not want him to talk to anvone about the case. He may have 
felt that, if an examination was to ocenr, it should be con- 


sto Mr. Schantz’ home under cireum- 

i ealeulated, not to obtain a paychiatrie 
1, but to ohtain what was in fact obtained, an 
red and unadvised refusal by Mr. Schantz. To 
state to use this evideneo—clearly expected, and 
atin | hala the act of the proseentor—violates the 
fimdamental fairness requirement of the fourteenth amend- 
ment's due process of law provision. 

Perhaps the case most nearly parallel to the one at bar 
is Hamrick v. Baily, 386 F.2d 390 (4th Cir. 1967). Tn that 
ease the Fourth Cirenit Conrt of Appeals held that the 
 prasecntian's use of evidence which was misleading, though 

true, violated the principles of the fourteenth amendment 

requiring fair play. The same issue is squarely before this 

Court. In this case the proseentor put before the jury evi- 

dence of Mr. Schantz’ refusal to submit to the requested 

examination, and argned that this evidence showed that his 
defense of insanity was made in bad faith. This evidence 
was clearly misleading. The jury conld only speculate as to 

Mr. Schantz’ reason for refusing: and the conclusion that 
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his defense was made in bad faith was certainly no more 
called for than any other conclusion. In addition, it was 
wholly unfair to argue that his refusal was predicated upon 
a fear that he would be found sane if examined, when the 
prosecutor had timed the request so that he would certainly 
refuse. It is difficult to conceive a more unfair tactic or one 
which was more likely to mislead the jury. 

The State has admitted that the probative value of this 
evidence was very slight. (See Appellant’s Opening Brief, 
pp. 30 and 43). It is, thus, all the more clear that the intro- 
duction of this evidence and the prosecution’s argument 
based thereon was unfair. The use of this admittedly weak 
evidence, procured by the deliberate act of the prosecutor, 
as a basis for arguing that the defense of insanity was not 
made in good faith, clearly violated Mr. Schantz’ right to a 
fair trial in a fair tribunal guaranteed by the fourteenth 
amendment to the Constitution of the United States, and 
requires a new trial. 


IV. The Introduction of the Bindelglas Testimony and the Prose- 
cutor’'s Comments Thereon Violated Mr. Schantz' Privilege 
Against Self-incrimination. 


A. SCOPE OF THE CONSTITUTIONAL QUESTION. 

The question before this Court is whether Mr. Schantz’ 
privilege against self-incrimination was violated by the 
admission of testimony and comment thereon which was 
the product of Dr. Bindelglas’ unannounced confrontation 
with Mr. Schantz while he was alone at his home. It must be 
stressed that the following issues are not before this Court: 
whether an accused can be forced to submit to a court 
ordered psychiatric examination; whether the accused has 
a right to counsel during a psychiatric examination which 
has been ordered by a court; and whether a prosecutor has 
a right to comment on a defendant’s refusal to obey a court 


s from two distinct governmental abnaes. 

it place a defendant in a position where he 
native but to give the state testimonial evidence 

may be used against him. Malloy r, Hagan, 378 U.S. 

, 84S. Ct. 1489, 12 1. Kd. 2d 653 (1964), Bond v. United 

States, 116 U.S. G16, 6S. Ct. 524, 29 1. Ed. 746 (1886). 
“The privilege agninst self-incrimination, safeguarding 
a complex of significant valnes, represents a broad ex- 
ception to governmental power ta compel the testi- 
mony of the citizenry. The privilege can be claimed 
in any proceeding, be it criminal or eivil, administra- 
tive or judicial, tmerestiqatory or adjudieatory, . . 
(citations omitted) and it protects any disclosure which 
the witness may reasonably apprehend could be used 
in @ criminal prosecution or which could lead to other 
evidence that might be so nsed.” Murphy v. Waterfront 
Commer, 378 U.S, 52, 94, S48. Ct. 1594, 1611, 12 1. Fd. 
Yd at 678 (1964) (White concurring) (Emphasis 
added). 
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To make this privilege meaningful, the court has read an 
additional or corollary protection into the content of the 
fifth amendment. That is that a person cannot be penalized 
in court for invoking its protection. See, e.g., Griffin v. Cali- 
fornia, 380 U.S. 609, 85 8. Ct. 1229, 14 L. Ed. 2d 106 (1965). 
Cf., Konigsberg v. State Bar, 353 U.S. 252, 77 8. Ct. 722, 
1 L. Ed. 2d 810 (1957) : 
“The privilege against self-incrimination would be re- 
duced to a hollow mockery if its exercise could be 
taken as equivalent either to a confession of guilt or 
a conclusive presumption of perjury. As we pointed out 
in Ullmann, a witness may have a reasonable fear of 
prosecution and yet be innocent of any wrongdoing. 
The privilege serves to protect the innocent who other- 
wise might be ensnared by ambiguous circumstances.” 
Slochower v. Bd. of Educ., 350 U.S. 551, 557-58, 76 S. 
Ct. 687, 641, 100 L. Ed. 692 (1956). 


This corollary rule protects a defendant from being pe- 
nalized in court in any way for invoking the protection of 
the fifth amendment. Any action by the prosecution which 
“euts down on the privilege by making its assertion costly” 
is unconstitutional, Griffin v. California, supra, 380 U.S. at 
614, 85 S. Ct. at 1233. And in determining whether any 
penalty is to be allowed, a court must be certain that the 
defendant could not possibly be exercising his fifth amend- 
ment rights before it permits the prosecutor to penalize him 
in any way for his actions. In Hoffman v. United States, 
341 U.S. 479, 71S. Ct. 814, 95 L. Ed. 946 (1951), the Court, 
in dealing with a refusal to answer in-court questions, held 
that it must be “perfectly clear from a careful consideration 
of all the circumstances in the case, ... that the answers 
cannot possibly have such tendency to incriminate.” Ho/ff- 
man v. United States, supra, 341 U.S. at 488, 71 8. Ct. at 
819. 


. eel MME Yes. chen ot Sedma eka Wein 
_eumstonces which foced him. 


The Stato argues that the fifth amendment doesn't apply 
to this ease because “there was no compulsion.” Appellant's 
Opening Brief at 8. Whether or not Mr. Sehantz’ refusal 
was the product of compulsion has nothing to do with 
whether or not the State used his refusal in a manner so 
as to penalize him for exercising his privilege against self- 
inerimination. However, the appellant's refusal in this ease 
was the produet of compusion because he was faced with an 
impossible choice, Under the State's theory of this ease it 
eonld not lose. If Mr. Schantz submitted, the State might 
have obtained testimonial evidence which could he used to 
secure his conviction (see infra). Tf he refused to snbinit, 
it could use that refusal against him. 
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b. Mr. Schantz was protecting his privilege against self-incrimination in 
refusing the examination. 


At the time Mr. Schantz was confronted by the State ' 
psychiatrist, the test in Arizona for the admissibility of 
confessions or incriminatory statements was “voluntari- 
ness.” State v. Izzo, 94 Ariz. 226, 383 P.2d 116 (1963). Had 
Mr. Schaniz not refused the examination, any statements 
he made to Dr. Bindelglas would have been adinissible 
against him, not only on the issue of insanity, but also on 
the twin issues of whether or not he committed the act in 
question, and what his intent was at that time. See generally 
2 Underhill, Criminal Evidence, Sec. 281, 286 (Sth ed. 
1956). 

In State v. Johnson, 69 Ariz. 203, 211 P.2d 469 (1949), the 
Arizona Supreme Court allowed a newspaper reporter to 
testify about a confession, voluntarily made in his presence, 
which contained statements relative both to whether the 
defendant committed a murder, and to what his intent was 
at the time. See also State v. Romo, 66 Ariz. 174, 185 P.2d 
757 (1947), and State v. Weis, 92 Ariz. 254, 375 P.2d 735 
(1962) (both allowing testimony of state agents as to in- 
culpatory admissions as well as confessions made volun- 
tarily to them). At least two jurisdictions allow psychiatrists 
to reveal voluntary incriminating statements made by de- 
fendants during interviews even when conducted under court 
order. Hall v. State, 210 Ark. 180, 189 S.W.2d 917, 921-22 
(1945). People v. Ditson, 57 Cal. 2d 415, 369 P.2d 714, 20 
Cal. Rptr. 165 (1962), People v. Combes, 50 Cal. 2d 135, 
363 P.2d 4, 14 Cal. Rptr. 4 (1961). In each of the cases cited 
above the jury was allowed to consider the statements not 
only for the purpose of determining sanity, but also for 
adjudging the guilt of the defendant. 

The State contends that there is no privilege in most of 
the states to refuse to submit to a mental examination. Ap- 


tricl Ki Asami ia, 84 Pod 268 (1962), 
mbes, supra, quoting with approval People », 
Cal. App. 822, 300 2B. 84 (1I3T).* 
were the Jaw, to argue that a defendant, 
nly confronted with a request for an examination out- 
le of the presence of his attorneys, should be able to draw 
4 fine distinetions in order to protect his rights is devoid 
of legal reality. The test in such a situation is whether the 
defendant could reasonably apprehend that a failure to 
assert his privilege might allow the state to obtain or dis- 
cover evidence which could be used against him. See A ppl 
cation of Gault, 987 U.S. 1. 47-48, STS. Ct. 1428, 1454, 18 
Ladacawys (1007). T he basic tool of a psychiatrist exaim- 
ination for the determination of temporary insanity is, of 
neerssity, a personal interview, See Pollerson v, Waited 
States, 343 F.2d 269, 274 (D.C. Cir. 1964). Danforth, Death- 
* EN Jothing in the section compels him to submit to the examina- 
tion. Tf he does so the action is purely voluntery. to awwert his 
constitutional rights all that is required is for him to etwend fate, 
and possibly, also, to refuse to permit the examination, when the 


Appointed expert undertakes to proceed, 2. 2” 114 Cal. App. at 
430, 800 P. at 86. 
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knell for Pre-trial Mental Examination? Privilege Against 
Self-incrimination, 19 Rutgers L. Rev. 489, 495 (1965), and 


the authorities cited therein. When the psychiatrist identi- — 
fied himself as an agent of the State and asked Mr. Schantz 


to submit to a psychiatric examination, Schantz could only 
understand that the State wanted him to undergo some 
kind of interview. To hold that he has no constitutional 
right to refuse under these circumstances would undercut 
the protection the fifth amendment was intended to provide. 


c. Schmerber does not apply to this cose. 

The State attempts to place this case under Schmerber 
v. California, 384 U.S. 757, 86 8. Ct. 1826, 16 L. Ed. 2d 908 
(1966), and other cases holding that an examination of a 
defendant’s person does not violate his rights under the 
fifth amendment. However subject to dispute such a propo- 
sition might be, it has nothing to do with this case. The 
defendant was not examined; he was asked if he would 
submit to an examination. His testimonial refusal was 
entered in evidence against him. The results of a test on his 
person were not used in any way. What the State used was 
his refusal to submit to an interrogation by a psychiatrist 
working for the State. No court had ordered him to talk to 
the psychiatrist, and it is undisputed that he had a perfect 
right not to talk to him, just as he had a right not to talk 
to any other state investigator. In Schmerber the Court 
clearly defined the distinction. 

“The distinction which has emerged, often expressed in 
different ways, is that the privilege is a bar against 
compelling ‘communications’ or ‘testimony,’ but that 
the source of ‘real or physical evidence’ does not vio- 
late it.” Schmerber v. California, 384 U.S. at 764, 86 
S. Ct. at 1832. 


his appeal do not go to the strneture or “appear. 
Mr. Sehantz’s ind. They go straight to a eom- 

ade by Mr. Schantz in the exercise of his 
al rights, 


. ADMISSIBILITY OF EVIDENCE OF REFUSAL. 


. Where there Is a constitutionol right to refuse. 

Malloy v. Mogan, supra, held that the privilege against 
self-inerimination was one of the fundainental rights guar- 
anteed to all persons under the constitution, it also held 
that the privilege ineludes (1) hoth the right to choose to 
remain silent, and (2) the right to “suffer no penalty” for 
that silence. Mallay vr. Hogan, supra, 378 U.S. at 8,848. Ct. 
at 1493. Griffin v. California, supra, ayplied the second 
. phase of the privilege against self-incrimination holding 

that comment, by judge or prosecutor, npon the defendant's 

failure to testify violated the privilege, There, the court 
ustd broad language which made it erystal clear that any 
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penalty imposed by courts for exercising a constitutional 
privilege is unconstitutional, because “it cuts down on the © 
privilege by making its assertion costly.” Griffin v. Cali- 
fornia, supra, 380 U.S. at 614, 85 S. Ct. at 1233. 

The State makes no attempt to deny that Mr. Schantz’ 
refusal to submit to a mental examination was made 
“costly” by the introduction of the refusal into evidence. 
The State instead contends that the refusal penalized him 
only on the issue of sanity rather than guilt. (Brief of 
Appellant at 22.) The argument, although having at first 
blush some appeal, is unsound. The framers of the Consti- 
tution did not intend for the protection of the fifth amend- 
ment to depend upon what kind of penalty a prosecutor 
could devise for a defendant invoking the privilege. 

United States v. Kemp, 13 U.S.C.M.A. 89, 32 C.M.R. 89 
(1962), is directly on point. There the highest military court 
of appeals had the following facts before them: 

A murder defendant refused to speak of the offense 
charged against him during an examination by a psychi- 
atric board. As a result in its report the board stated that 
it was unable to determine whether the accused was capable 
of forming the intent necessary for the crime. Of course the 
report was never in evidence at the court-martial, but the 
prosecution called a member of that board to testify that 
the accused was not psychotic, that he could distinguish 
right from wrong and that he was capable of adhering to 
the right. 

Then the defense, on cross-examination, brought ont the 
fact that the witness had been a member of the board which 
was unable to form an opinion as to the accused’s intent, 
thereby leaving the erroneous impression that since the 
time the board had examined the accused the prosecution’s 
psychiatrist had reversed, or at least altered, his diagnosis. 


vil 4 is largely dest rowed if persons can be 
for Pate them, Tt seems peculiarly 
and indefensihle for courts . . . to draw 
of lack of honesty from inveention of a 
] worthy af enshrinement in the Con- 
. 353 US, at Meh 1-26, TTS. Ct. at 98485 


(rain fis added), 


This language is particularly apropos to the case at bar. 
The prosecution's admitted use of Mr. Sehantz’ refusal 
fo be examined was to show that “this is not a good faith 
defense of insanity.” 

Faguudes v. United States, 340 F.2d G73 (lst Cir. 1965), 
also recognizes that any testimony which penalizes the 
defendant for exercising his privilege against self-inerim- 
ination is unconstitutional—regardless of whether it indi- 
eates guilt and regardless of whether it would be otherwise 
relevant to the questions at issue, In Fagendes, the defend- 
ant took the stand to assert his innocence and advance an 
alihi defense. On cross examination the proseeution brought 
forth the fact that upen his arrest he said nothing to the 
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police about an alibi and asked for a lawyer. This was done 
not to show evidence of guilt but was done to suggest that 
his assertion of an alibi was an afterthought. The First 
Circuit reversed, stating: 
“(We think it reversible error to permit a jury to 
draw any inference adverse to one accused of crime 
from his reliance upon his constitutional right to 
silence and to the advice of counsel. The right to silence 
on arrest is akin to the right to decline to take the 
witness stand in one’s own defense.” 340 F.2d at 677. 
(Emphasis added). 


Cf., Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 
L. Ed. 2d 694 (1966), Ivey v. United States, 344 F.2d 770 
(5th Cir. 1965), Helton v. United States, 221 F.2d 338, 
341-42 (5th Cir. 1955), and Uneted States v. LoBiondo, 135 
F.2d 130, 1381 (2d Cir. 1943). 


2. Refusal in the absence of a constitutional privilege. 

While it is again respectfully submitted that the peti- 
tioner had a constitutional right not to submit to the exam- 
ination, the existence of a constitutional right is not con- 
trolling. The State may not introduce evidence of a 
defendant’s refusal to submit to examination, and the 
prosecutor may not comment thereon, whether or not there 
is a constitutional right to refuse. 

Schmerber v. Califorma, supra, held that a person had 
no constitutional right to refuse to submit to a blood-alcohol 
test. In a footnote the court recognized that this holding 
would raise the question of whether a person’s refusal to 
take a test which he had no constitutional right to refuse 
would be admissible. The court stated: 


“If it wishes to compel persons to submit to such 
attempts to discover evidence, the State may have to 


in Miranda whieh the Court cited states in part: 
ord with our decision today, it is impernietihle 
o ize an individual for exercising hie Fifth 


warren priviloge when he is under police cus. 
fodial interrogation, The prosecution may not, there- 
fore, use at trial the fact that he stood mute or claimed 
his privilege in the faee of acensation.” Miranda vr. 
abrigona, supra, 384 ULS. at 468, n. 37, 86S. Ct. at 
1624, 0. 87. 


Thus the court has sneeinctly indicated that the privilege 
against self-incrimination applies to the introdnetion of a 
person's refusal to submit to state examination even though 
he has no constitutional right to refuse the particular ex- 
amination in question, So long as he had a right to refuse, 
constitutional or not, his refusal cannot be entered in evi- 
denee against him. 

The principle is illustrated by City of Westerrille rv. 
Crmingham, 12 Ohio App. 2d 34, 230 NA OTT (1267). 
There the prosecution introduced evidence that the defend- 
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ant, charged with driving while intoxicated, refused to 
submit to a blood-alcohol test. At that time in Ohio the 
defendant had no legal obligation to submit to such a test, 
just as Mr. Schantz in this case was under no legal obliga- 
tion to submit to the psychiatric examination. The court 
held that Griffin v. California, supra, and Malloy v. Hogan, 
supra, prevented the prosecution’s use of the refusal and 
that the introduction of the testimony constituted reversible 
error. The court based its opinion on the language in 
Schmerber set out above. The court went on to apply the 
“general fifth amendment principles” required in Schmer- 
ber, and found that the admission of evidence to show the 
refusal by the defendant to take the tests was a violation 
of his fifth amendment rights. 

The same result was reached by the court in Gay v. City 
of Orlando, 202 So. 2d 896 (Fla. App. 1967), cert. denied, 
= US. ......., 88 St. Ct. 1052, ........ L. Ed, 2d) eeeneeae le 
The Florida court held that it was error to admit evidence 
of or to comment npon the defendant’s refusal to take a 
breathalyzer test. The court noted that the defendant was 
under no obligation to take the test and that his refusal 
was a self-incriminating testimonial byproduct of the test 
ruled admissible by Schmerber, and held that the fifth 
amendment prevented its use in the defendant’s prosecution. 

The application of the rule is particularly appropriate 
in the instant case, a prosecution for murder. In all murder 
trials the jury is very alert for any evidence bearing on 
the possible intent of the defendant at the time the acts 
in question were committed. There is a great hazard that 
such a jury might believe the defendant’s refusal to take 
a psychiatric examination resulted from a fear that the 
examination would disclose evidence of intent to support 
the state’s charges. Because of this danger the admission 


ity was the testimony of Dr. Bindelgla® that 
, refused nn exnminntion, In cloting argument 
stressed this evidence, (The entire comment 
in the facts.) Briefly the comments were all varin- 
this one theme: “if this ix a good faith defense, 
man has nothing to hide, why didn't he let our 
chiatrist exmmine hint. Malloy ov. Hagan, supra, held 
hat the defendant is entitled “ta remain silent unless he 
chooses to speak in the unfettered exercise of his own wall 
nnd to suffer no penalty, as held in Tieimemng, for such 
silence.” 378 U.S. nt 8, 84.8. Ct. at 1493. Groin y. Calrfor- 
nia, supra, was n specitic application of that rule. In Griffin 
the court held that a prosecutor's comments constituted a 
penalty for invoking the fifth amendment whieh is ob- 
noxions to the Constitution. 

As was inore filly developed earlier in this brief, Mr. 
Schantz had a constitutional right toa refuse to submit to 
examination hy an unannonnerd state psyehiatrist. Any 
comment by the prosecutor on the defendant's assertion 
of this right was unconstitutional. Melton v. Umited States, 
supra: United States v. LoRiondo, supra; Miranda rv. Ari- 


28 
zona, supra; and State v. Dearman, supra, all squarely 
hold that it is reversible error for a prosecutor to comment 
on a defendant’s refusal to talk to authorities investigating 
a crime. 

Such comment is just another way to make the jury 
infer a lack of honesty on the part of the defendant from 
his refusal to talk to authorities seeking his conviction. 
Both Fagundes v. United States, supra, and Grunewald 
v. United States, supra, find this practice unconstitutional. 

The cases cited by the State as allowing comment on an 
accused’s failure to submit to various tests do not apply 
to Mr. Schantz’ refusal to submit to a mental examination 
because the State had no authority to require him to ac- 
quiesce in such an examination. In each of the cases cited 
by the State, the courts indicated in dicta that they would 
allow comment as a form of punishment to coerce a de- 
fendant into taking tests which state law authorized its 
officers to require and which did not violate the defendant’s 
privilege against self-incrimination. State v. Carey, 49 
N.J. 343, 230 A.2d 384 (1967); People v. Ellis, supra, and 
People v. Sudduth, 65 Cal. 2d 543, 421 P.2d 401, 55 Cal. 
Rptr. 393 (1966).* No court in this country has ever held 
that Malloy v. Hogan, supra, and Griffin v. California, 
supra, allow comment by the prosecutor on a defendant’s 
refusal to cooperate with authorities when those authori- 
ties have no right to make him submit to their requests. 
In fact, State v. Whitlow, 45 N.J. 3, 210 A.2d 763 (1965), 
apparently holds that comment is prohibited even where 
the state has a right to force a defendant to submit to 
physical tests. In any case, wherever the line is to be drawn, 
the privilege extends to the petitioner. 


*California also requires a warning before comment is allowed 
even in that limited situation. In re Spencer, 63 Cal. 2d 400, 406 
P.2d 33, 46 Cal. Rptr. 753 (1965). 


ht to Assistance of Counsel 
dis entitled to counsel whenever the pre ence 
l ix necessary to preserve his basie right to a 
rahe, Cmited States, 393 VOS. 201,848, Ct. 
jn Md. 2d 246 (1964); Bscohedo vr. Mhnow, 378 
i fev St. Cv. 1758, 12 iz Ka, 2d 977 (1964); Powell 
r fey O87 U.S. 46,43 8. C155, 77 1. Re, 158 (1929), 
This was recently applied in Umiled Stotes v. Wade, 
BS8 ILS. 218, 87 S. Ct. 1926, 18 L. Ed. 2d 1149 (1967). In 
that case the Supreme Conrt held that a criminal defendant 
has the right to counsel at a police linenp even thongh 
neither the lineup itself nor anything the defendant. is 
required to do in the linenp violates his privilege against 
self-inerimination. The Supreme Court in Wade said: 
“(T]t is central to that principle that in addition to 
counsel's presence at trial, the accused is guaranteed 
that he need not stand alone against the state at any 
Stage of the prasecntion, formal or informal in eemrt 
or ont, where counsel's absence might derogate from 
the aeensed’s right to a fair trial, S88 U.S. at 226, 87 
S. Ct. at 1982. 
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“Tn sum the principle of Powell v. Alabama and sue- 
ceeding cases require that we scrutinize any pretrial 
confrontation of the accused to determine whether the 
presence of his counsel is necessary to preserve the 
defendant’s basic right to a fair trial as affected by 
his right meaningfully to cross examine the witnesses 
against him and to have effective assistance of counsel 
at the trial itself.” 388 U.S. at 226, 87 S. Ct. at 1932. 


Again, the question presented on this appeal is not 
whether there is a right to have an attorney present dur- 
ing a court appointed psychiatric examination, and for 
that reason the cases cited by the State holding that there 
is no right to an attorney during such an examination are 
not in point.* 

The precise question at issue here is whether Mr. Schantz 
was entitled to assistance of connsel when he was con- 
fronted at his door by Dr. Bindelglas and asked to submit 
to a pyschiatric examination. 

It is without dispute that, at the time Dr. Bindelglas made 
his request, Mr. Schantz had retained counsel known to the 
prosecuting attorney. The question, then, is whether at this 
“pretrial confrontation” Mr. Schantz was entitled to the 
presence of his retained counsel. Under United States v. 
Wade, supra, as well as Massiah v. United States, supra, 
and Escobeda v. Illinois, supra, the test to determine whether 
the presence of his counsel is necessary to preserve the 
defendant’s basic right to a fair trial is whether counsel’s 
presence at that time is necessary in order to adequately 
prepare for the trial and to meaningfully cross-examine the 
witnesses against the defendant, or whether it is necessary 
to preserve the defendant’s right to a fair trial by advising 


*We note parenthetically that under Wade, supra, the right to 
meaningfully cross-examine witnesses requires an attorney’s pres- 
ence at a psychiatric examination. In re Spencer, supra. 


ple wv, Elis, Go Cal. a | 52), 421 tdi 
ptr. 885 (1966). The State contends that any 
n to the examiner during the conree of an 
neould be used against him both upon the iseues 
id of sanity. Again, admitting for the sake of 
nt that this ix true, he should have known of this 
tial penalty. Several cases have indicated that a 
al defendant has the right to have his own paychia- 
trist present during a psychiatrie examination, See United 
States v. Albriqht, supra, and State v, Whitlow, supra, This 
{ should have been known to Mr. Sehantz before he 
decided whether to submit to an examination then, later, 
or not at all, Other cases have held thata criminal defendant 
has the right to have an atterney present during the 
psychiatrie examination, See Tn re Spencer, supra, and 
United States v. Albright, supra, This fact would clearly 
have heen of importance to Mr. Sehantz in deciding whether 
and when to submit te examination. As noted earlier in this 
brief, many cases have held that a defendant's refusal to 
undergo varions tests, whether or not he has a constitn- 
tional right to refuse, cannot be admitted into evidence nor 
argued hy the prosecution, See ¢.q.. Griffin v. Cabforma, 
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supra, and People v. Sweeney, supra. Knowledge of this 
fact would be of great importance to a defendant in decid- 
ing whether or not to submit to psychiatric examination. 

In short, then, Mr. Schantz was asked to make a decision 
with complicated legal consequences upon a moment’s 
notice and without the necessary knowledge or advice. He 
could not be expected to know the ramifications of the re- 
quest made by the State’s psychiatrist. To admit into evi- 
dence his refusal, made in the absence of counsel, and under 
circumstances where the advice of counsel not only would 
have better prepared him to make the decision, but would 
have assisted counsel in preparing for trial, clearly violated 
his constitutional right to assistance of counsel guaranteed 
by the sixth amendment to the Constitution of the United 
States. 


Vi. The Trial Judge Should Have Held a Hearing Outside of the 
Presence of the Jury to Determine the Admissibility of Mr. 
Schantz’ Refusal to Submit to Psychiatric Examination. 


In Jackson v. Denno, 378 U.S. 368, 84 8. Ct. 1774, 12 
L. Ed. 2d 908 (1964), the Supreme Court reversed a con- 
viction which had been based in part on a confession which 
the defendant claimed was given involuntarily. The court 
in that ease held that “fundamental fairness” required that 
no confession by the defendant be admitted until a hearing 
was held out of the presence of the jury to determine 
whether that confession was given freely and voluntarily. 
The rationale behind that decision was that there are many 
reasons aside from the defendant’s guilt which ean cause 
him to confess, and that to enter the confession without first 
determining the reason behind its making violates the de- 
fendant’s right to a fair trial. 

The same reasoning applies here. There ean be many 
reasons why Mr. Schantz refused to speak to Dr. Bindelglas. 
He did not know Dr. Bindelglas. Dr. Bindelglas surprised 


earlier in this brief, the State has admitted that 
Jas testimony is weak evidence that the defense 
was made in bad faith, There are equally strong 
ring from the Bindelglas testimony which do 
not lead to that conclusion. As such, at a minimum, the 
rinl judge should have held a hearing ta determine the 
motives behind Mr. Schantz’ refusal to be examined. His 
failure to do so constitutes fundamental error of constitu. 
tional proportions. Noherts +. United States, 384 U.S. 18, 
88 S. Ct. 1, 191. Rd. 2a 18 (1967), 


Vil. The State Has Failed to Carry the Burden of Proof Thot the 
Admission of the Bindeiglas Testimony and the Prosecutor's 
Comment Thereon Was Harmiess Error. 


In Chapman v. Califormia, 386 U.S, 18, 87S. Ct. S24, 17 

L. ed. 2d 705 (1967) the Supreme Court held that a judg- 
ment must he reversed if based upon constitutional error 
unless the proseention ean show beyond a reasonable doubt 
‘that the constitutional error was not prejudicial to the 
) defendant. In this ease the State has made no showing and 
has offered no evidence that the errors assigned herein were 
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harmless. On the contrary the State has indicated that th 
probative value of the evidence was weak, and yet seeks t 
justify extensive argument based upon that evidence whick 
could have had no effect but to mislead and to prejudice 
the jury concerning the defense of insanity. The record is 
clear that there was no evidence produced by the State at 
the trial concerning Mr. Schantz’ sanity other than the testi- 
mony of Dr. Bindelglas, while the appellee presented ex- 
tensive medical evidence to establish his lack of sanity. Since 
the jury determined that Mr. Schantz was sane at the time 
of the alleged offense, it is patently obvious that the jury 
was persuaded to some extent by the Bindelglas testimony 
and the prosecutor’s argument thereon. If the admission 
of that testimony or the prosecutor’s argument was error, 
it was prejudicial error. 

The State has cited Wilson v. Anderson, 379 F.2d 331 
(9th Cir. 1967) as indieative of the spirit in which the harm- 
less error rule is to be applied. That case was recently re- 
versed by the United States Supreme Court, Anderson v. 
NELSON) ee WS. ates , 80 5. Ciaiisewe= L, Hdezde...2 
(1968), the Court holding that the prosecution had failed 
to carry its burden of proving beyond a reasonable doubt 
that constitutional error did not contribute to the defend- 
ant’s conviction. See also Fontaine v. California, ...... US.) 
ae ,98 S. Ct. 1229, ..... Lady 2d ee 

On the record before this Court it is impossible to find, 
beyond a reasonable doubt, that the evidence of Mr. Schantz’ 
refusal to be examined and the prosecutor’s comments on 
that evidence were not prejudicial, and did not contribute 
to Mr. Schantz’ conviction. For that reason, should the 
Court determine that constitutional error was committed, 
either in the introduction of the testimony or in the prosecu- 
tor’s comments thereon, that error requires that Mr. Schantz 
be awarded a new trial. 


tin ened tole Weel, TH is ‘reeqwetfully 
alee. n holding that this procedure vio- 
" ) + | the defendant's constitutional rights muet 
ha Aafirmation of the Distriet Conrt’s opinion, the 
ire in faet violated the petitioner's right not to in- 
i himsel? under the Alth amendment, his right to 
raf counsel under the sixth amendment, and his 
ht to a fair trial under the due process clause of the 
fourteenth amendment. As such, the petitioner shonld be 
given a new trial. 
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